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STATEMENT OF QUESTIONS PRESENTED 


Did the District Court err in failing to set aside the verdict of 
the jury on the grounds that the decision was so hasty as to constitute 
a flippant disregard of their duty? 


Did the District Court err in refusing to set aside the verdict of 
the jury on the ground that the verdict was so grossly inadequate as to 
be in violation of the Fifth Amendment of the Constitution of the United 


States guaranteeing "just compensation" based on fair market value? 


Did the District Court err in refusing to set aside the verdict of 


the jury on the ground that the verdict was inequitable and unjust? 


Did the District Court err in refusing to set aside the verdict on 
the ground that the seizure of the defendant's property was without due 
process of law within the meaning of the Constitution of the United 


States ? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT. 


FOR THE DISTRICT OF COLUMBIA | 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 





This is an appeal from the final order of the United States 
District Court for the District of Columbia and from the denial of a 
motion for new trial filed in said Court. The jurisdiction of this Court 
is invoked under Section 1291, Title 28, United States Code. 


The judgment appealed from is a final judgment within the mean- 
ing of the aforesaid statutory provisions. An appeal was duly noted and 
perfected within the time provided by the applicable statutes and General 
Rules of this Court. 





2 
STATEMENT OF CASE 


The District of Columbia filed a Complaint and Declaration of 
Taking under Section 16-601 to 16-611 of the Code of Laws of the 
District of Columbia (1951 Ed.). The defendant's property was one of 
numerous properties seized by the appellees under their power of 


eminent domain for school purposes. 


A condemnation jury was selected who viewed 10 pieces of prop- 
erty, one of which was owned by the Appellant herein. Some months 
later, the case was tried before a jury. After a two day trial involving 
testimony of expert witnesses and property owners, the jury returned 
a verdict on all ten pieces of property within a period of approximately 


forty-five minutes. A judgment was entered accordingly. 


This Appellant filed a Motion for a New Trial or in the Alternative 
A Judgment Non Abstanto Verdicto. The Court denied these motions. 
The Appellant filed her Notice of Appeal from the judgment entered here- : 


in as well as the denial of her motions. Z 


From time in memorium a man's home was his castle. The law, 
throughout the ages guarded man's God given right to protect his home 
against interlopers. However, as people and government became more 
social thinking, this right became weaker and weaker and more sus- 
ceptible to government encroachment. A home owner's rights against 
seizure by the government has been so watered down, that he is without 
protection against such seizure without due process of law. 


EVOLUTION OF CONDEMNATION PROCEEDINGS 
The Fifth Amendment of the Constitution of the United States pro- 

hibits the seizure of property without due process of law unless said 

property be taken for public use "without just compensation". The words 

“without just compensation” has become meaningless under present 


modis operandi adopted by governmental agencies. 


| 
3 | 
An examination of the historical, economic, social and legislative 
changes leading up to the condemnation of property, discloses the shear- 


ing of the property owner's rights and protection against seizure of his 





property for any purpose other than for a "true" public use. The present 
methods and tactics employed by government agencies for seizing prop- 
erty under the power of eminent domain should be reviewed by this 
Honorable Court. This Honorable Court should dictate the methods and 
policy to be adopted by government agencies in condemnation matters 

to insure the property owner of "just compensation" as contemplated by 
the Constitution. This pronouncement becomes more evident as time 
passes, particularly in view of the fact that certain properties are 


being seized for highly questionable public uses. 


| 

Until recent innovations, a property owner was "David" who had 
the might to smite Goliath (government agencies). However, the modern 
version of the story of David and Goliath has taken ona distorted twist. 
Goliath (governmental agencies) has smitten David (the property owner). 
With this new twist, the hue and cry of government officials became, 
"seize the property at any cost and deny him the power and means of 
attacking such seizure". Legislation was enacted to meet this hue and 
cry. The Courts took up this banner by interpreting the law to uphold 
the position of the government by giving it greater powers than intended 
by the Congress. This new power gave the government a mighty weapon - 
so mighty - that a property owner has no protection against the seizure 
of his property without first receiving "just compensation". 


Constitutional provisions relative to the power of eminent domain 
are not grants of power but limitations upon the use and power which 
would otherwise be without limit. It has been held that the power was 
originally founded on state or political necessity; but the general opinion 
is that its exercise at the present time can be justified only by the public 
benefit, safety, necessity, convenience, or welfare. The power is ab- 
solute, and theoretically exists in this absolute form in the ultimate 


source of authority in every organized society. The owner of the realty 
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cannot prevent its taking, and the right of the public is independent of 

the owner's consent. The existence of the power of eminent domain and 
the exercise thereof are justified on the theory that the rights of the indi- 
vidual must yield to the public good, and that the welfare of the state is 
paramount to that of the individual citizen. This last statement of fact 

is vividly set forth in the case of Berman v. Parker, 75 S. Ct. 98, 348 
U.S. 26, 99 L. Ed. 27. The last vestige of protection enjoyed by a 


property owner was lost. 


Over the period of years, the property owner has seen his prop- 
erty rights and values effected years before the condemnation proceed- 
ings is filed. It has been the policy of every agency to begin, years 
ahead of time, to "mark" or "tag" an area just as the homes of the 
Egyptians were marked during the Seven Plagues. After an area is thus 
marked, the government begins a public relations program designed to 
desecrate the area. They use the newspapers, radio, television and 
other medias of advertising the fact that the tentacles of the government 
are reaching out to engulf a certain area. "Do-gooders" take up the 
drum beat and by the time the property is ultimately taken, the public 
have been sold on the idea that the property "had" to be taken for the 
good of the people. Once a neighborhood has been tagged, property 
owners and occupants cease to maintain or renovate their properties and 
the area becomes run down and shabby thus denying the condemnation 
jury the opportunity of viewing the property as it existed before the gov- 
ernment put its curse on the area. Property owners sit and wait for the 
ultimate death as a hopelessly incurable cancer patient counts his days. 


Besides placing a hex on the property years in advance of the 
actual date of taking, the government, in its haste to insure the property 
owner against receiving "just compensation" begin to purchase some of 
the properties in the area by direct negotiations with some of the weakened 
and battered property owners. Those who have the courage to hold, must 
face further obstacles in obtaining just compensation. The government, 
after purchasing some of the properties by negotiations, immediately 
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demolish those properties which they have purchased. How does this fact 





effect the remaining property owner? The answer is simple. The jury 
viewing the remaining standing properties do not view it as it existed in 
itS."hey day,’ with itS beautiful lawns, shrubbery, flowers and fresh paint. 
It views the properties in the conditions shown in the pictures attached 
hereto and made a part of this evolution of condemnation, After an ex- 
amination of these pictures and after the area has been labeled, one does 


not have to scratch his head very long for the proper answer. The only 
answer that can be arrived at is -- that under present methods and con- 
ditions it is impossible for a property owner to obtain "just compensation” 


guaranteed him by the Constitution of the United States. © 


Congress, in this last session recognized the evils that existed 
under present eminent domain proceedings and enacted legislation per- 
mitting the Courts to pierce the veil relating the use to which property 
is to be placed. However, the President of the United States saw fit to 
veto this bill. This veto was the last nail needed to seal the property 
owners coffin. | 


ST.ATEMENT OF POINT 


The District Court erred in refusing to set aside the verdict of the 
> jury which was madeso hasty as to indicate a flippant disregard for their 
duties, and that the award made by said jury was so grossly inadequate 
as to be in violation of the Fifth Amendment of the Constitution which 
denied this Appellant just compensation and the due process of law 
guaranteed by the Constitution. i 


‘ | 








> | SUMMARY OF ARGUMENT 

, The Supreme Court of this land has reiterated on numerous oc- 

: casions that a property owner is entitled to "just compensation" under 
F the Fifth Amendment of the Constitution for the seizure of his property 
; | by the government under their power of eminent domain. Anything less 
a than just compensation based on fair market value has been declared in 
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violation of the Fifth Amendment. It is the contention of this Appellant 
that she did not receive just compensation based on the fair market 
value, and, therefore her rights under the Fifth Amendment of the 


Constitution of the United States have been violated. 


The Appellant, further, contends that it was impossible for the 
jury to have considered all of the expert, technical and lay testimony on 
ten separate pieces of property and have arrived at a verdict awarding 
just compensation based on the fair market value within forty-five 
minutes, thus consuming approximately four and one half minutes per 
property. The hasty application of the facts, testimony and law indi- 


cates clearly a flippant disregard of their duty. 


Further, there are other unfair effects more readily apparent 
from a reading and study of the evaluation of condemnation proceedings, 
made a part of this brief, which denied this Appellant, as well as all 
property owners, an opportunity to receive just compensation decreed by 
the Constitution of the United States. 


ARGUMENT 


In presenting the argument in this case, the Court's attention is 
directed to the fact that the jury determined values on ten pieces of prop- 
erty, of which this appellant owned one piece. One of the pieces of prop- 
erty involved a church; one property was investment property; several 
properties were owner occupied which had no trusts on them and several 
properties involved owner occupied with first and second deeds of trust 
on them. The jury was called on to determine the values of each of these 
properties, and were instructed by the Court relative to the law appli- 
cable to eminent domain proceedings. The jury was instructed to con- 
Sider just compensation based on fair market value, true value, most 
valuable use for which the property could be used, cash and credit buy- 
ing, reproduction costs, capitalization method, etc., as shown by the 
Court's instructions appearing on Pages 395 through Page 403 of the 


transcript of the testimony. 
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The record (P. 404) discloses that the jury retired at approximately 

4:55 P.M. to deliberate. The jury returned with their verdict on all ten 
pieces of property within 45 minutes. Presumably, the jury considered 
the vast amount of testimony, facts, the applicable law and arrived ata 
fair verdict within said 45 minutes. However, from the record and the 
final results, it does not seem possible that any property could have re- 
ceived any lengthy consideration. It became evident to the trial judge, 

that the jury's verdict was hasty. The Court granted a new trial to one 





of the property owners wherein the award was for $1, 000. 00 less than 
that which was deposited by Appellee in the Registry of the Court. Two 
other owner's chose to file an appeal. All owners, including a church, 
although shocked at the awards rendered by the jury, chose not to appeal 
for reasons best known to them. One of the property owners who suc- 
ceeded in obtaining a small increase, decided against appealing because 
of economic reasons. ! 
| 
"Appraisement by jury in condemnation proceedings by 
District of Columbia at almost $200. 00 less than value of 
property as testified by District experts held to show ap- 


praisal was unjust and unreasonable authorizing reversal 
for new appraisal." 


Branson v. Reichelderfer, 65 F 2d 280, 62 Ane: D.C. 129 
C. Ralpl Ralph v. Hayson, 93 F.2d 68, 68 App. D.C. 55 


In condemnation proceedings an award of commissioners 
will not be set aside as excessive or inadequate unless it is 
obviously and clearly wrong or unless it is such as to shock 
the senses of justice of the Court. 


U. S. vs Certain Lands in Town of Irelands, = 
County, Southern District of New York 36 F Sup. 968, 
U. 8. vs. Certain Lands in Ireland, Orange County, 

Southern District of New York, page 971 : 


The deliberations and arrival at the verdict should be 
a process of determining the material facts from the evi- 
dence which has been introduced and applying the law to 
such facts as instructed by the Court and every verdict 
should be the result of the exercise of judgment, reflection 
and conscientious conviction on the part of the jury. 


evy vs Brannan, 39 Calif. 485 
Obear vs. Grey, 68 Ga. 182 
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Garden vs. Moore, 156 N. W. 410 
Mersev vs. Shine, 37 Iowa 253 
Ottawa vs. Gilliland, 65 Pac. 252 

Lee vs. Coute, 10 Nev. 149 

Nally vs. Peters, 211 N. Y. Supp. 411 
Williams vs. Pressler, 65 Pac.934 
Long vs. Collins, 82 N. W. 95 
Goodman vs. Cody, 34 Am. R. 808 
Richards vs. Booth, 4 Wisc. 67 


With the limited time consumed by the jury in arriving at its ver- 
dict, coupled with the paramount factor facing two of the jurors who were 
determined to complete “the. entire case so they could leave the city, it 
was humanly impossible for the jury to have applied the law, as given by 
the Court, to -the facts. and. rendered. a verdict upon the exercise of 
judgment, reflection and conscientious conviction. It is interesting to 
note that the jury deliberated for approximately 45 minutes in deter- 
mining the value of ten pieces of properties of which this defendant 
owned three. This is an average of four and one-half minutes per prop- 
erty. It was humanly impossible for a jury to have determined the fair 
market value of defendant's properties after applying the law as the 
Court gave it on the question of comparable sales, fair market value, 
land assembly, best land use value, reproduction costs and the like. The 
verdict of the jury evidences the @sires of the jurors, and that is "Lets 
get it over in a hurry so that we can leave”. 

A verdict is invalid if it is arrived at by merely making 


a mathematical calculation rather than exercising judgment 
in weighing and considering the evidence. 


Daniel vs Town of Belhaven, 126S.E. 421, 
189 N. C. 181 


The verdict should be the result of sound judgment, 
dispassionate consideration, and conscientious reflection 
and the jury should, if necessary, deliberate patiently 
and long on the issues which have been submitted to them. 
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Phoenix Ins. Co. vs Moog, 1 South 108, | 
81 Ala. 336 : 


The trial court may in its discretion cause the jury to 
reconsider the case if their decision is so hasty as to in- 
dicate a flippant disregard of their duties. } 


Urquhart vs Durham & 8.C.R. Co., 72 s. E. 
630, 156 N. C. 581 


Val Decker Packing Co. vs Treon, 87 N. E, 
2d 696, 701, 88 Ohio App. 479 ! 


Rismiller vs Dayton Power & Light Co. 
129 N.E. 2d 395 | 


Harper vs Abercrombe, 105 S. E.749 : 
Buhten vs Danville, 24 S.E. 830, 93 Va. 200 


The method in which the jury arrived at its verdict in 
such a hasty manner can be considered a misconduct of 
the jury. The term ''misconduct of the jury" wine an in- 
definite range of happenings. 


53 Am. Jr. 642 


Any methods of arriving at a verdict except through the 
exercise of judgment in the weighing of the evidence consti- 
tutes such misconduct on the part of the jury as will vitiate 
their verdict. i 


Benjamin vs Helena Light & R. Co., 79 Mont. 
144, 255 Pac. 20 


Casstevens vs Texas and P. R. Co., 119 Tex. 
456, 328. W. 2d 637 


And remedy by new trial would be accorded as a general 
rule where it appears that the jury has not conformed to the 
principle which requires their verdict to be based on the 
consideration of facts as they find them to be established by 
the evidence. | 


39 Am. Jr. 132 


This writer believes that the Court should read the entire trans- 


cript filed herein to acquaint itself with what transpired. The Court's 
attention is directed to transcript beginning at the lower part of page 55 
through page 58, also, beginning on the lower part of Page 200 through 
Page 203 and on Page 319. The record discloses the atmosphere sur- 


rounding the case was to dispose of the case with utmost haste for the 
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accommodation of two jurors. The jurors assisted in this hasty dis- 
position of the case by rendering its decision on all 10 pieces of prop- 


erty within 45 minutes. 


This jury set a new speed record for arriving at a decision in 
condemnations cases. This speed record should be set aside by this 


Honorable Court as a travesty to justice.. 


This writer believes that all of the other questions presented on 
appeal can be grouped together under one argument. The record dis- 
closes that the Appellant herein did not and could not have received just 
compensation as guaranteed by the Constitution of the United States. 


Just compensation within the meaning of the Constitution 
means the full and perfect equivalent in money of the prop- 
erty taken, whereby the owner is put in as good a position 
pecuniarily, as he would have occupied if his property had 
not been taken. 


D.C. vs Armes, 8 App. D.C. 393 
U.S. vs 1 Parcel, 131 F.Supp. 443 


The law has determined that fair market value is what 
the property would sell for in cash or on terms equivalent 
to cash by one who is willing but who is not obliged to sell 
to one who desires but is not obligated to buy. To fix the 
fair market value the jury must determine what they believe 
the property would sell for in a free and open market where 
the seller is willing to sell but is not compelled to sell and 
where the purchaser is willing to buy but not compelled to 
buy. 


Title 16, 632, D.C. Code (1951) 
45 Stat. 14, 18 

Olsen vs U.S. 292, U.S. 426 

79 L. Ed. 1236, 54 Sup. Ct. 704 
Judge Wilkins in D.C. 10-55 
Judge Matthews in D.C. 9-57 
Judge Matthews in D.C. 32-56 


Mamye Reilly vs D.C. Redevelopment Land Agency 
100 U.S. spp. D.C. 360, 245 F. 2nd 641 





The testimony was clear that the sales prices on properties in the 
neighborhood varied from $10, 500. 00 to $13,950.00. This was the fair 
market value in existence as of the date of the taking of the District of 
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Columbia Government. The Government witnesses utterly failed to es- 
tablish that the comparable sales used by the defendant herein was not 
the true fair market value of properties located in the immediate vicinity 
of the area taken on the condemnation proceedings. ! 
| 
The overwhelming evidence and testimony disclosed that properties 
sold both on cash terms as well as on part cash and part terms sales 


were in excess of the amount awarded by the jury. 


The jury failed to take into consideration the highest and best use 
of the property or the land assembly value of the property and therefore 
their award is not just compensation or based on fair market value. 

D.C. vs Prospect Hill Cemetery, 5 App. D. Cc. 

497, 517 

Boone Co. vs Patterson, 98 U. S. 403 ! 

4 Nichols on Eminent Domain, Third Ed. 133, et seq 
McMichel's Appraising Manual, 4th Ed. 402-404 

29 C. J. S. 970 : 


1 Oregel on Valuation, 2d Ed. 181 i 


The jury failed to consider rent bonafide sales under fair market 
conditions or recent private contracts of sale on the like conditions and 


therefore could not have awarded the fair market value of the defen- 
| 


dant's properties. 


Kerr vs South Park Comm'ers, 117 U. S. 379, 384, 386 
Shumaker vs U. S. 147 U. S. 282, 303, 304 

2 Nichols Eminent Domain, Sect. 455, page 1196 

2 Lewis Eminent Domain, Sec. 652, page -” 
Baltimore vs Smith, 80 Md. 458 i 


Loughran vs U. S. 62 App. D.C. 57, 61 Wash. L. 
Reporter, 338 | 


By the most valuable use or uses to which the i 
can be put is meant either some existing use or one which the 
evidence shows is so reasonably likely in the near future that 
the valuability of property for that use would effect its present 
value and would now be taken into account by a a under 
a fair market condition. 
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Olsen vs U. S., supra 
Nat. Brick Co. vs U. S., 76 U.S.A. D.C. 329 
Judge Wilkins in D.C. Supra 
Judge Matthews in D.C. supra 
It must be remembered by the Court that the government's own 
witnesses testified that the best land use for the properties owned by 
this defendant was for apartment house use. It is inconceivable and 
contrary to the weight of testimony that the jury found that the prop- 
erties owned by the defendant were worth less than that which the govern- 
ment deposited for each piece of property individually. Based on the 
testimony of the government witnesses that the best land use for defen- 
dant's properties was that of apartment house use, they should have 
awarded a much larger verdict to this defendant. The finding made by 
the jury was contrary to the Court's instructions on the question of de- 
termining fair market value based upon the best land use value. 
The fact that the award is inadequate is sufficient grounds 
for setting aside the report. 
U. S. vs Certain Parcels of Land, 45 Fed. Supp. 899 


Coffee County vs Spurlin, 245 Ala.99, 16 Southern 
2d 12 


People vs Ocean Shore R. R., 32 Calif. 2d 407 


Postal Tel. Cable Co. vs Payton, 124 Ga. 746, 
02S. E. 803 


Chicago etc. R. Co. vs;Gout, 225 Il1.352, 80 N.E. 404 
State vs Riley, 213 Minn. 448 . 


State ex. rel Piepminer vs en 226 Miss. App. 
100.78 Atl. 73 


In re Metropolitan el R. Co., 76 Hun 275, 27 N. Y.S. 756 
Rhea vs Pittsburg, etc. R. Co., 229 Pac.106, 78 Atl. 73 


Metropolitan R. Co. vs. MacFarland, 20 App. D.C. 
421, afftd 195 U.S. 322,49 L.Ed.219, 25 S.Ct. 28 


If the award is clearly inadequate the Court may set aside 
the verdict. 
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Los Angeles etc. R. Co. vs Rumpp, 94 Calif. 
432, 29 Pac.872 


San Diego vs Cuyamaca Water Co., 209 Calif. 
152, 297 Pac. 496 


Wells vs Bridgeport Hydraulic Co., 30 Conn. 
316, 79 Am.Dec. 250 


Chicago etc. R. Co. vs Catholic Bishop, 119 Hl. 
925, 1ON.E. 372 


Weatherman vs Mason City etc. R. Co., 128 Iowa 
135, 103 N. W. 135 


Commonwealth vs Justices, 9 Mass. 388, 
In re improvement of 3rd St.,177 Minn. 159, 225 N. W. 92 


Upon the submission of the report of the Commissioners 
of appraisals to the Court for its approval, the Court may 
when so authorized by statute and in its discretion remit the 
report either to the same or to the Commissioners for cor- 
rection. Such action has been taken where the objector has 
been deprived of a substantial right as in the case wherein 
an award is based upon the erroneous principal of law or the 
award is clearly emessive or inadequate. 


St. Paul vs Nickl, 42 Minn. 262, 44 N. W. 59 
Hanabel etc. R. Co. vs Rowland, 29 Miss. 337 
Matter of Collis, 144 App. Div. 382,129 N. Y.S. 214 


Matter of East 161st St., 159 App. Div. 662, 144 N.Y.S. 
717 , 


Rochester Water Works vs Wood, 60 - 137 
In re Wilcox, 185 N. Y.S. 153, | 


In re Board of Supervisors of Chenango, 6 N.Y.S. 2d 732 


Although the Courts do not ordinarily interfere with the 
determination of the commissioners on the question of valua- 
tion, their determination is not final and the Court is not ob- 
liged to affirm their report if it appears to be mine” 
and "unjust". 








Matter of Comm's of Public Park,47 Hun 302, 


Matter of City of New York, 139 App. Div. 238, 123 
N. Y. Supp. 188 


In re East 131st St., in the City of New York, 144 
N.Y. Supp. 717 
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If the Court, upon its determination that a valuation 
and assessment were inadequate and unfair, was author- 
ized to refer the matter to the same or a new commis- 
sioner, aS it might determine, for another appraisement, 
as it is the practice in some states, it would hardly be 
contended that the procedure would be invalid. 


State ex rel Nick vs same, 44 N. W. 59 


A citizen whose property is taken against his will for 
public use is guaranteed "just compensation"; anything less 
than full and adequate compensation is not just compensation 
and violates the principles of fair plan. ''The meaning of 
the expression "just compensation" has not been limited to 
the value of property actually taken but has been held to in- 
clude all consequential injuries which the landowner may 
sustain by reason of depreciation of value in the residue of 
the property by reason of the taking of the part of the con- 
struction thereupon of the public improvement. This rule 
affords full indemnity of the property owner and leaves him 
in as good a condition as he was before the destruction of 
the property and this is all that any citizen has a right to 
ask. 


Newman vs Metropolitan L. Railway Co., 
118 N. Y. 618, 23 N. E. 901, 903, 7 L.R.A. 289 


Olson vs U. S., 292 U. S. 246, 54 Sup. Ct. 704, 
78 L. Ed. "1236 


Monongahela Navigation Co. vs U. S., 148 U.S. 
312, 13 Sup. Ct. 622, 37 L. Ed. 463 


Ordinarily, private property: cannot.be.taken for public 
purposes without adequate compensation. 


Phelps vs. U.S. S., 47S. Ct. 611, 274 U.S. 341 
Ferris vs Wilbur, 27 Fed. 2d 262 
Bonipart vs Camdon and A. R. Co., Fed Case No. 1617 


Van Horne's Lessee vs Dorrance, 2 U. S. 304, 1 L. Ed 391. 


Where a person has a property right the substance can- 
not be taken away by the U. S. even for a public use without 
the owner being made whole. 


oem oe a, DB - eee. . See = 
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U.S. vs Smogt Sand and Gravel Corp. 248 Fed. 2d 822 


The exercise of the right of eminent domain is a preroga- 
tive of sovereignty but is subject to the constitutional pro- 
vision requiring payment of "just compensation". | 


U. S. vs Sargent, 162 F.81 | 
89 C.C.A. 81, error dismissed 30 S. Ct. 410, 


215 U.S. 618, 04 L. Ed. 351 


"Just compensation" as used in Constitution raeans full 
compensation and the taking of private property from pub- 
lic use for anything less is an invasion of constitutional 
right irrespective of the extent of the infringement. 


Spring Valley Water Works vs City and County San 


Francisco, 124 F.974 


Appraisement by jury in condemnation proesetings means 
by District of Columbia at almost $2, 000. 00 less than value 
of property as testified by District experts held to show ap- 
praisal was unjust and unreasonable authorizing reversal for 
new appraisal. | 


D.C. Code 1929, Title 25, Section 46. _ 
Branson vs. Reichelderfer, 65 F.2d 280 | 
C. Ralph vs. Hayson, 93 F. 2468, 68 D.C. App. 55 


CONCLUSION 


| 
In view of the well settled law stated above, the Appellant respect- 
fully submits that this Honorable Court should set aside the verdict of 


the jury and remand this case for a new trial. 


Respectfully submitted, 
| 
SCHNEIDER, GINSBERG & 
HOROWITZ 
JOSEPH H. SCHNEIDER 
ALBERT GINSBERG 
HERBERT D. HOROWITZ 


; 635 F Street, N. W. 
Washington, D. C. 


y Attorneys for Appellant. 
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JOINT APPENDIX 


' 
| 


; [Filed January 22, 1958] | 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


: DISTRICT OF COLUMBIA 
Plaintiff ! 
Vs : District Court No. 3-58 
All of Lot 5, containing 1925.0 sq. ft. |: (Condemnation of land in the 
7 All of Lot 6, containing 1925.0 sq. ft. _ vicinity of 10th and F Streets, 
All of Lot 8, containing 1925.0 sq. ft. " N.E., for School Purposes) 


All of Lot 9, containing 1925.0 sq. ft. 
All of Lot 10, containing 1925.0 sq. ft. 
: All of Lot 52, containing 654.5 sq. ft. 

a All of Lot 53, containing 654.5 sq. ft. 
All of Lot 58, containing 1963.5 sq.ft. . 
All of Lot 61, containing 1925.0 sq.ft. ° ! 
All of Lot 62, containing 1925.0 Sq.ft. : 
All in Square 935, in the District of 
Columbia 


| 


C. ARTHUR CORNELSON, et al. 
and 
UNKNOWN OWNERS 





Defendants ° | 


COMPLAINT | 
1. This is an action of a civil nature brought by the District of 
. Columbia for the taking of the properties under the power of eminent 
- 3 domain, and for the ascertainment and award of just compensation to | 
the owners and parties in interest. i 
2. The authority for the taking is contained in Title 16-601 to 16- 
611, inclusive, D. C. Code, 1951 ed.; and in the Act of Congress known 
as the District of Columbia Appropriation Act 1958, Puplic Law 85-61, 
85th Congress, approved June 27, 1957. 
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3. The use for which the property is to be taken is for school 
purposes, in the northeast section of the District of Columbia. 

4. The interest in the properties to be acquired is an estate in 
fee simple. 

5. The property in and to which the foregoing interest and estate 
is to be taken is described in "Exhibit A", attached hereto and made a 
part hereof. 

6. The persons known to the plaintiff to have or claim an interest 
in the properties are set forth in "Exhibit B", attached hereto and made 
a part hereof. 

7. The District of Columbia may have or claim an interest in the 
properties by reason of taxes and assessments due and exigible. 

8. In addition to the persons named, there are or may be others 
who have or may claim some interest in the properties to be taken, 
whose names and addresses are unknown to the plaintiff, and such per- 
sons are made parties to the action under the designation "Unknown 
Owners". 

WHEREFORE, plaintiff demands: 

1. That an order of publication issue against all unknown owners 
of the properties involved in this proceeding. 

2. Judgment that the properties be condemned, and that just com- 
pensation for the taking be ascertained and awarded, and for such other 
relief as may be lawful and proper. 


/s/ Chester H. Gray 
Corporation Counsel, D. C. 
/s/ George C. Updégraff 
Assistant Corporation Counsel, D. C. 
/s/ Stanley DeNeale 
Assistant Corporation Counsel, D. C. 
/s/ Robert D. Wise 
Assistant Corporation Counsel, D. C. 
Attorneys for Plaintiff 
District Building 
Washington 4, D. C. 
Trial by jury of the issue of just compensation is demanded by plaintiff. 


/s/ Stanley DeNeale 
Assistant Corporation Counsel, D. C. 


a 





EXHIBIT "A" 
Sheet No. 1 
CONDEMNATION FOR THE ACQUISITION OF LAND FOR SCHOOL 
PURPOSES IN SQUARE 935 (VICINITY OF 10TH AND F STREETS, 
N.E.) IN THE DISTRICT OF COLUMBIA. ) 
Descriptions of Land : 
SQUARE 935 | 
All of Lot 5, containing 1925.0 square feet. 
All of Lot 6, containing 1925.0 square feet. 
All of Lot 8, containing 1925.0 square feet. 
All of Lot 9, containing 1925.0 square feet. 
All of Lot 10, containing 1925.0 square feet. 
All of Lot 52, containing 654.5 square feet. 





All of Lot 53, containing 654.5 square feet. | 
All of Lot 54,-centaining 654.5 square feet- (Initialed) : 
All of Lot 58, containing 1963.5 square feet. 
All of Lot 61, containing 1925.0 square feet. 
All of Lot 62, containing 1925.0 square feet. 


| 
EXHIBIT ''B" 
Sheet No. 1 


CONDEMNATION FOR THE ACQUISITION OF LAND FOR SCHOOL 
PURPOSES IN SQUARE 935 (VICINITY OF 10TH AND F STREETS, 
N.E.) IN THE DISTRICT OF COLUMBIA. 7 


List of Property Owners , 


Property Names and Addresses of Owners. —SOS~SOSS 
SQUARE 935: : 
Lots 9) C. Arthur Cornelson, William S. Manning and 


Kenneth G. Phifer, Trustees, Presbytery of Potomac, 
the Presbyterian Church in the United States, 

c/o William S. Manning, | 

Victory Realty Company 

1910 Ninth Street, N. W. 

Washington 1, D. C. 
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6 Edward Cecil and Freda May Moore 
912 F Street, N. E., 
Washington 2, D. C. 


8) Elizabeth Cross 
9) 825 F Street, N. E., 
10) Washington 2, D. C. 


52 John and Mamie D. Lee 
607 Ninth Street, N. E., 
Washington 2, D. C. 


53 Esther Eden 
c/o Sidney J. Brown 
First National Realty Corporation 
#2 Thomas Circle, N. W., 
Washington 5, D. C. 


54 Siegfried Michalis 
c/o S. Michaelis & Co., Inc., 
319 A Street, N. E. 
Washington 2, D. C. 


58 Linster W. and Rheamarie M. Fox 
920 F Street, N. E., 
Washington 2, D.C. 


61 Rheamarie M. Fox 
918 F Street, N. E., 
Washington 2, D.C. 


62 A. Leland Hunt, Addison H. Flournoy and Allen W. 

Saunders, Trustees, Potomac Presbytery, Presby- 
terian Church in the United States, 
c/o William S. Manning, 
Victory Realty Company, 
1910 Ninth Street, N. W., 
Washington 1, D. C. 











[Filed January 22, 1958] 


IN THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA | 


DISTRICT OF COLUMBIA | 
Plaintiff . : | 
Vv. : District Court No. 3-58 


All of Lot 16, containing 1725.35 sq.ft. : (Condemnation of land in the 
All of Lot 73, containing 2253.92 sq.ft. : vicinity of South Carolina 

All of Lot 83, containing 2127.15 sq.ft. : and Independence Avenues 

All of Lot 84, containing 2191.20 sq.ft. : S.E., for School Purposes) 
All of Lot 90, containing 2783.40 sq.ft. : | 
All of Lot 110, containing 2226. 72 sq.ft. : | 
All in Square 1038, in the District of : ! 
Columbia : 


MAUDE B. ALLEN, et al : 
and : i 
UNKNCWN OWNERS : | 


Defendants | 
DECLARATION OF TAKING 
ROBERT E. McLAUGHLIN, DAVID B. KARRICK and A. C. 
WELLING, Commissioners of the District of Columbia, ‘do hereby 
declare that: i 
1. (a) The properties described in "Exhibit A", attached hereto, 
are hereby taken for the use of and in the name of the District of Co- 
lumbia, under the authority of Title 16-601 to 16-611, inclusive, D.C. 
Code, 1951 ed.; and in the Act of Congress known as the District of 
Columbia Appropriation Act 1958, Public Law 85-61, 85th Congress, 
approved June 27, 1957. ! 
(b) The public use for which such properties are taken is for 


school purposes, in the southeast section of the District of Columbia. 





2. A description of said properties, sufficient for the identification 








thereof, is set forth in "Exhibit A", annexed hereto and made a part 





hereof. ! 
| 
3. The estate hereby taken for said public use, as aforesaid, is 


an estate in fee simple absolute in and to said properties. 
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4. A plat showing the said properties is annexed as "Schedule A", 
and made a part hereof. 

5. The sum of money estimated to be just compensation for said 
properties, including improvements thereon, if any, all the appurtenances 
thereto, and all interests therein, is set forth in "Schedule B", annexed 
hereto and made a part hereof. Said sum is herewith deposited in the 
Registry of this Court to the use of the persons entitled thereto. 

IN WITNESS WHEREOF, We have hereunto set our hands this 
16th day of January, 1958, in the City of Washington, District of Colum- 
bia. 

/s/ Robert E. McLaughlin 
/s/ David B. Karrick 
/s/ A.C. Welling 


Commissioners of the District of 
Columbia i 


District Building 
Washington 4, D.C. 


EXHIBIT "A" 
Sheet No. 1 


CONDEMNATION FOR THE ACQUISITION OF LAND FOR SCHOOL 
PURPOSES IN SQUARE 1038 (VICINITY OF SOUTH CAROLINA AND 
INDEPENDENCE AVENUES, S.E.) IN THE DISTRICT OF COLUMBIA. 
Descriptions of Land 
SQUARE 1038 
All of Lot 16, containing 1725.35 square feet. 
All of Lot 73, containing 2253.92 square feet. 
All of Lot 83, containing 2127.15 square feet. 
All of Lot 84, containing 2191.20 square feet. 
All of Lot 90, containing 2783.40 square feet. 
All of Lot 110, containing 2226.72 square feet. 


ee A i I Ma lg, 


[ Filed June 13, 1958] 
REPORT AND AWARD OF JURORS 
The undersigned, heretofore appointed jurors by this Honorable 


Court to appraise the value of the respective interests of all persons 
concerned in the land and premises mentioned and described in the com- 
plaint filed in the above entitled cause, respectfully show to the Court: 
That after being duly sworn by the Court for the proper perform - 
ance of our duty and after due notice to all parties interested, we ex- 
amined the land and premises hereinafter described, and, thereafter, 
after due notice to all parties interested, we heard the testimony in 
Court of the witnesses offered on behalf of the parties in interest; and 
upon our personal examination aforesaid, and the testimony aforesaid, 
we estimate, appraise and determine the value of the respective inter- 
ests of all persons concerned in the land and premises aforesaid to be 


as follows: 


All of Lot 5 in Square 935, containing 1925.0 square feet, damages 


in the amount of twelve thousand seven hundred dollars ($12,700.00); 
All of Lot 6 in Square 935, containing 1925.0 square feet, damages in 
the amount of eight thousand two hundred fifty dollars ($8,250.00); All of 
Lot 8 in Square 935, containing 1925.0 square feet, damages in the 
amount of eleven thousand dollars($11,000.00); All of Lot 9 in Square 
935, containing 1925.0 square feet, damages in the amount of two 
thousand dollars ($2,000.00); All of Lot 10 in Square 935, containing 
1925.0 square feet, damages in the amount of eight thousand seven 
hundred fifty dollars ($8,750.00); All of Lot 52 in Square 935, contain- 
ing 654.5 square feet, damages in the amount of eight thousand dollars 
($8,000.00); All of Lot 53 in Square 935, containing 654.5 square feet, 
damages in the amount of eight thousand dollars ($8,000.00) ; All of 
Lot 58 in Square 935, containing 1963.5 square feet, damages in the 
amount of nine thousand two hundred fifty dollars ($9,250.00); All of 
Lot 61 in Square 935, containing 1925.0 square feet, damages in the 
amount of eight thousand seven hundred fifty dollars ($8,750.00); and 
All of Lot 62 in Square 935, containing 1925.0 square feet, damages in 
| 
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the amount of thirteen thousand eight hundred dollars ($13,800.00); 
IN WITNESS WHEREOF, We have hereunto set out hands and 

seals this 13th day of June, 1958. 
/s/ Alexander G. Henderson 
/s/ Clarence B. Williams 
/s/ Herbert L. Willitt, Jr. 
/s/ Arthur Levy 
/s/ Willard R. Culver 


[ Filed June 26, 1958] 
ORDER AND JUDGMENT 


This cause coming on for hearing for entry of judgment deter- 
mining just compensation for the hereinafter-mentioned lots and par- 
cels of land, and it appearing that a jury heretofore duly impaneled and 
sworn herein returned its verdict ascertaining the just compensation 
payable by plaintiff for the said lots and parcels to be the hereinafter- 
mentioned amounts, it is this 26th day of June, 1958, 

ORDERED AND ADJUDGED, That the full and just compensation 
payable by plaintiff, the District of Columbia, for the taking of the un- 
encumbered fee simple title absolute in and to the said lots and parcels, 
as more particularly described in the complaint filed herein, together 
with all improvements thereon and all appurtenances thereunto belong- 
ing, shall be and hereby is, as follows: 


Lot 5, Square 935 $12,700.00 
Lot 6, Square 935 $8,250.00 
Lot 8, Square 935 $11,000.00 
Lot 9, Square 935 $2,000.00 
Lot 10, Square 935 $8,750.00 
Lot 52, Square 935 $8,000.00 
Lot 53, Square 935 $8,000.00 
Lot 58, Square 935 $9,250.00 
Lot 61, Square 935 $8,750.00 


Lot 62, Square 935 $13,800.00 
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And it further appearing that plaintiff, the District of Columbia, 
pursuant to the provisions of the Act of Congress approved March 3, 
1901 (as added July 8, 1932), Sec. 16-605, D.C. Code, 1951, has 
previously filed a declaration of taking herein and has deposited into 
the registry of this Court for the use of the parties entitled thereto 
estimated just compensation for each of the said lots and parcels as 
set forth in said declaration of taking, whereupon the unencumbered fee 
simple title absolute in and to said lots and parcels vested in the District 
of Columbia on January 22, 1958, it is, 

FURTHER ORDERED, That judgment shall be and hereby is 
entered against the District of Columbia in the amounts of the deficien- 
cies between the aforegoing awards of just compensation and the deposits 
of estimated compensation as follows: | 

Lot 5, Square 935 $450.00 


Lot 53, Square 935 $250.00 | 
Lot 58, Square 935 $1,000.00 
Lot 61, Square 935 $1,000.00 i 
Lot 62, Square 935 $300.00 


together with interest thereon at the rate of 6 per cent per annum from 
January 22, 1958, until payment of said sums into the registry of the 
court,and plaintiff shall deposit into the registry of this Court the said 
sums, with interest as aforesaid, in full satisfaction of this judgment. 

And, it appearing that the award of just compensation by the 
verdict of the jury on June 13, 1958, was as to the following lots and 
parcels in the following amounts: ! 

Lot 8, Square 935 $11,000.00 


Lot 9, Square 935 $2,000.00 
Lot 10, Square 935 $8,750.00 
| 


Whereas, the deposits of estimated compensation fn Lot 8 in 
Square 935 was $12,000.00, for Lot 9, Square 935 was $2, 200.00, and 
Lot 10, Square 935 was $8,900.00, it is, | 

FURTHER ORDERED, That judgment shall be and hereby is 
entered against Elizabeth Cross in the following amounts: 





| 
' 
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Lot 8, Square 935 $1,000.00 
Lot 9, Square 935 $200.00 
Lot 10, Square 935 $150.00 


together with interest thereon at the rate of 6 per cent per annum from 
January 22, 1958, and that said Elizabeth Cross be, and is hereby 
ordered to return the said sums aforesaid in the total amount of 
$1,350.00 plus interest, into the registry of the court, in full satisfaction 
of this judgment. 
/s/ Charles F. McLaughlin 
UNITED STATES DISTRICT JUDGE 


[ Filed July 3, 1958] 


MOTION FOR A NEW TRIAL OR IN THE ALTERNATIVE 
A JUDGMENT NON ABSTANTO VERDICTO 


Comes now the defendant, Esther Eden, and moves this Honorable 
Court to grant her motion for a new trial or in the alternative to grant 
her motion for a judgment non abstanto verdicto for the following 
reasons: 

1. That the verdict of the jury was contrary to law. 

2. That the verdict of the jury was contrary to the evidence. 

3. That the verdict of the jury was contrary to the weight of the 
kaw.: 

4. That the verdict of the jury was contrary to the weight of the 
evidence. 

>. That the jury verdict failed to award "just compensation" 
within the meaning of the constitution. 

6. That the jury verdict failed to consider and determine the fair 
market value of the defendant's properties. 

7. That the jury failed to consider the bonafide sales under fair 
market conditions or recent comparable sale. 

8. The jury failed to consider the highest and best use value for 
the defendant's properties. 
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9. That the jury award was so grossly inadequate as to be in 
violation of the Fifth Amendment of the Constitution of the United States. 

10. That the award was so grossly inadequate so'as to justify 
setting aside the verdict. : 

11. That the Court erred in affirming the verdict of the jury be- 
cause said verdict was inequitable and unjust. 

12. The decision of the jury was so hasty as to indicate flippant 
disregard of their duties. : 

13. That the jury failed to give sufficient time to give full and 
complete consideration of all of the elements and factors presented at 
the trial in order to arrive at a fair market value. : 

14. And for such other and further reasons as may be presented 
to the Court at the hearing of this motion. 3 
SCHNEIDER & GINSBERG 


By: /s/ Joseph H. Schneider 
Attorney for Defendant, Esther Eden, 
635 F Street, N. W., | 
ST. 3-1272 


[ Certificate of service] 


[ Filed July 3, 1958] : 
MEMORANDUM OF AUTHORITIES IN SUPPORT 
OF MOTION FOR NEW TRIAL OR IN THE 
ALTERNATIVE A JUDGMENT FOR N. O. V. 

Just compensation within the meaning of the con- 
stitution means the full and perfect equivalent in money 
of the property taken, whereby the owner is put in as 
good a position pecuniarily, as he would have occupied 
if his property had not been taken. : 

D. C. vs Armes, 8 App. D. C. 393 
U.S. vs 1 Parcel, 131 F. Supp. 443 | 

The law has determined that fair market value is 

what the property would sell for in cash or on terms 


equivalent to cash by one who is willing but who is not 
obliged to sell to one who desires but is not 
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obligated to buy. To fix the fair market value the 


jury must determine what they believe the property 
would sell for in a free and open market where the 
seller is willing to sell but is not compelled to sell 
and where the purchaser is willing to buy but not 
compelled to buy. 


Title 16, 632, D. C. Code (1951) 
45 Stat. 14, 18 


Olsen vs U. S., 292 U. S. 426, 
79 L. Ed. 1236, 54 Sup. Ct. 704 


Judge Wilkins in D. C. 10-55 
Judge Matthews in D. C. 9-57 
Judge Matthews in D. C. 32-56 


Mamye Reilly vs D. C. Redevelopment Land 
Agency, 100 U.S. App. D.C. 360, 246 F.2d 641 


The testimony was clear that the sales prices on properties in 
the neighborhood varied from $10,500.00 to $13,950.00. This was the 
fair market value in existence as of the date of the taking of the District 
of Columbia Government. The Government witnesses utterly failed to 
establish that the comparable sales used by the defendant herein was 
not the true fair market value of properties located in the immediate 
vicinity of the area taken on the condemnation proceedings. 

The overwhelming evidence and testimony disclosed that properties 
sold both on cash terms as well as on part cash and part terms sales 
were in excess of the amount awarded by the jury. 

The jury failed to take into consideration the highest and best use 
of the property or the land assembly value of the property and therefore 
their award is not just compensation or based on fair market value. 


D. C. vs Prospect Hill Cemetery, 
5 App. D. C. 497, 517 


Boone Co. vs Patterson, 
98 U. S. 403 


4 Nichols on Eminent Domain, 

Third Ed. 133, et sec McMichel's Appraising 
Manual, 4th Ed. 402-404, 

29 C.J.S. 970, 1 Oregel on Valuation, 2d Ed. 181 
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The jury failed to consider rent bonafide sales under fair market 
conditions or recent private contracts of sale on the like conditions and 
therefore could not have awarded the fair market value of the defendant's 
properties. : 


Kerr vs South Park Comm’ers, 
117 U.S. 379, 384, 386 


Shumaker vs U. S. 147 U. S. 282, 302, 304 

2 Nichols Eminent Domain, Sect. 455, page 1196 
2 Lewis Eminent Domain, Section 652, page 1138 
Baltimore vs Smith, 80 Md. 458 : 


Loughran vs U. S., 62 App. D.C. my | 
61 Wash. L. Raniter, 338 


By the most valuable use or uses to which the 
property can be put is meant either some existing use 
or one which the evidence shows is so reasonably 
likely in the near future that the valuability of property 


for that use would effect its present value and would 


now be taken into account by a purchaser under a fair 


market condition. : 
Olson vs U. S., supra : 
Nat. Brick Co. vs U. S., 76 U.S. A. D. C. 329 
Judge Wilkins in D. C. 10-55 | 
Judge Matthews in D. C. 9-57 | 
It must be remembered by the Court that the government's own 
witnesses testified that the best land use for the properties owned by 
this defendant was for apartment house use. It is inconceivable and 
contrary to the weight of testimony that the jury found that the properties 
owned by the defendant were worth less than that which the government 
deposited for each piece of property individually. Based on the testi- 
mony of the government witnesses that the best land use for defendant's 
properties was that of apartment house use, they should have awarded a 
much larger verdict to this defendant. The finding made by the jury was 
contrary to the Court's instructions on the question of determining fair 


market value based upon the best land use value. 
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The fact that the award is inadequate is sufficient 


grounds for setting aside the verdict. 


U.S. vs Certain Parcels of Land, 
45 Fed. Supp. 899 


Coffee County vs Spurlin, 
245 Ala. 99, 16 Southern 2d 12 


People vs Ocean Shore R.R., 
32 Calif. 2d 407 





Postal Tel. Cable Co. vs Payton, 
124 Ga. 746, 52S. E. 803 


Chicago etc. R. Co. vs Gout, 
225 Ill. 352, 80 N. E. 404 


State vs Riley, 213 Minn. 448 
N. W. 2d 770 


State ex rel Piepminer vs Camren, 
226 Miss. App. 100, 41 S. W. 2d 902 


in re Metropolitan el R. Co., 
76 Hun 275, 27 N. Y. S. 756 


Rhea vs Pittsburg, etc. R. Co., 
229 Pac. 106, 78 Atl. 73 


Metropolitan R. Co. vs MacFarland, 
20 App. D. C. 421, aff'd 195 U. S. 322, 
49 L. Ed. 219, 25S. Ct. 28 





If the award is clearly inadequate the Court may 


set aside the verdict. 


Los Angeles etc. R. Co. vs Rumpp, 
94 Calif. 432, 29 Pac. 872 


San Diego vs Cuyamaca Water Co., 
209 Calif. 152, 297 Pac. 496 


Wells vs Bridgeport Hydraulic Co., 
30 Conn. 316, 79 Am. Dec. 250 


Chicago, etc. R. Co. vs Catholic Bishop, 
119 Tl. 525, 10 N. E. 372 


Weatherman vs Mason City etc. R. Co., 
128 Iowa 135, 103 N. W. 135 
Commonwealth vs Justices, 

9 Mass. 388, 


In re improvement of 3rd St. 
177 Minn. 159, 225 N. W. 92 
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Upon the submission of the report of the Commis- 
sioners of appraisals to the Court for its approval. 
The Court may when so authorized by statute and in its 
discretion remit the report either to the same or to the 
Commissioners for correction. Such action has been 
taken where the objector has been deprived of a sub- 
stantial right as in the case wherein an award is based 
upon the erroneous principal of law or the award is 
clearly excessive or inadequate. : 


St. Paul vs Nickl, | 
42 Minn. 262, 44 N. W. 59 ! 


Hanabel etc. R. Co. vs Rowland, 
29 Miss. 337 


Matter of Collis, 144 App. Div. 382 
129 N. Y. S. 214 | 


Matter of East 161st St., 159 App. Div. 662, 
144. N. Y. S. 717 


Rochester Water Works vs. Wood, 
60 Bar 137 : 


In re Wilcox, 135 N. Y. S. 153 


In re Board of Supervisors of Chenango, 
6N. Y. S. 2d 732 


Although the Courts do not ordinarily fstertere with 


the determination of the commissioners on the question 
| 








of valuation their determination is not final and the 
Court is not obliged to affirm their report it it appears 
to be "inequitable" and "unjust". 


Matter of Comm's of Public Park 
47 Hun 302 


Matter of City of New York, | 
139 App. Div. 238, 123 N. Y. Supp. 188 


In re East 161st St., in the City of New York, 
144 N. Y. Supp. 117 





If the Court upon its determination that valuation 
and assessment were inadequate and unfair was author- 


ized to refer the matter to the same or a new commissioner 


| 
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as it might determine for another appraisement as it 
is the practice in some states it would hardly be con- 
tended that the procedure would be invalid. 


State ex rel Doerrler vs Dist. Ct. 


State ex rel Nickl vs same, 
44 .N. W. 59 


A citizen whose property is taken against his will 
for public use is guaranteed "just compensation"; any- 
thing less than full and adequate compensation is not 
just compensation and violates the principles of fair 
play. "The meaning of the expression "just compensa- 
tion"’ has not been limited to the value of property 
actually taken but has been held to include all conse- 
quential injuries which the landowner may sustain by 
reason of depreciation of value in the residue of the 
property by reason of the taking of the part of the con- 
struction thereupon of the public improvement. This 
rule affords full indemnity of the property owner and 
leaves him in as good a condition as he was before the 
destruction of the property and this is all that any 
citizen has a right to ask. 


Newman vs Metropolitan L. Railway Co., 
118 N. Y. 618, 23 N. E. 901, 903, 
7L. R. A. 289 


In re Board of Rapid Transit R. Comm'rs. supra 


County of Erie vs Friedenberg, supra 


Olson vs U. S. 292 U.S. 246, 
04 Sup. Ct. 704, 78 L. Ed. 1236 


Monongahela Navigation Co. vs U. S., 
148 U. S. 312, 13 Sup. Ct. 622, 37 L. Ed. 463 


Ordinarily private property cannot be taken for 
public purposes without adequate compensation. 


Phelps vs.U. S. 
47S. Ct. 611, 274 U.S. 341 
ul L. Ed. 1083, reversing 61 Ct. C. L. 1044 
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Ferris vs Wilbur, 
27 Fed. 2d 262 


Bonipart vs Camdon and A. R.Co., 
Fed Case No. 1617 | 


Van Horne's Leases vs Dorrance, 
2 U.S. 304, 1 L. Ed. 391 


Where a person has a property right the substance 








cannot be taken away by the U. S. even fora public use 


without the owner being made whole. : 


U. S. vs Smoot Sand & Gravel Corp., | 
248 Fed. 2d 822 | 


The exercise of the right of eminent domain isa 


prerogative of sovereignty but is subject to the consti- 

tutional provision requiring payment of "just compen- 
| 

sation." : 


U.S. vs Sargent, 162 F. 81, | 
oe C. A. 81, error diemissed 30 | 
S. Ct. 410, 215 U. S. 618, 54 L. Ed. 351 


"Just compensation" as used in constitution means 
full compensation and the taking of private property from 
public use for anything less is an invasion of constitutional 


right irrespective of the extent of the infringement. 


Spring Valley Water Works vs City & _ County 
of San Francisco, 124 F. 574 


Appraisement by jury in condemnation seaplane 
| 
means by District of Columbia at almost $2,000.00 less 
than value of property as testified by District experts held 





to show appraisal was unjust and unreasonable authorizing 
reversal for new appraisal. 
D. C. Code 1929, Title 25, Section 46. 


Branson vs Reichelderfer, 65 F. 2d 280, 
62 App. D:-C. 128°... : : 


C. Ralph vs Hayson, 93 F. 2d 68, 
68 D. C. App. 55 


In condemnation proceedings an award of commis- 
| 


sioners will not be set aside as excessive or inadequate 
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unless it is obviously and clearly wrong or unless it is 
such as to shock the senses of justice of the Court. 


U. S. vs Certain Lands in Town of Irelands, 
Orange County, Southern District of New York 
36 F Sup, 968, U. S. vs Certain Lands in Ire- 
land, Orange County, Southern District of New 
York, page 971 


The deliberations and arrival at the verdict should 





be a process of determining the material facts from the 
evidence which has been introduced and applying the law 
to such facts as instructed by the Court and every verdict 
should be the result of the exercise of judgment, reflection 
and conscientious conviction on the part of the jury. 
Levy vs Brannan, 39 Calif. 485 
Obear vs Grey, 68 Ga. 182 
Garden vs Moore, 156 N. W. 410 
Mersey vs Shine, 37 Iowa 253 
Ottawa vs Gilliland, 65 Pac. 252 
Lee vs Coute, 10 Nev. 149 
Nally vs Peters, 211 N. Y. Supp. 411 
Williams vs Pressler, 65 Pac. 934 
Long vs Collins, 82 N. W. 95 
Goodman vs Cody, 34 Am. R. 808 
Richards vs Booth, 4 Wisc. 67 
With the limited time consumed by the jury in arriving at its ver- 
dict, coupled with the paramount factor facing two of the jurors who were 
determined to complete their entire case so they could leave the city, it 
was humanly impossible for the jury to have applied the law, as given by 
the Court, to the facts and have rendered a verdict upon the exercise of 
judgment, reflection and conscientious conviction. It is interesting to 
note that the jury deliberated for approximately 45 minutes in determin- 
ing the value of ten pieces of properties of which this defendant owned 
three. This is an average of four and one-half minutes per property. It 
was humanly impossible for a jury to have determined the fair market 
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value of defendant's properties after applying the awd as the Court gave 
it on the question of comparable sales, fair market value, land assembly, 


best land use value, reproduction costs and the like. The verdict of the 
jury evidences the desires of the jurors, and that is "Lets get it over in 
a hurry so that we can leave". i 
A verdict is invalid if it is arrived at by merely 
making a mathematical calculation rather than exer- 
cising judgment in weighing and considering the evidence. 


Daniel vs Town of Belhaven, 
126 S. E. 421, 189 N. C. 181 


The verdict should be the result of sound judgment, 





dispassionate consideration, and conscientious reflection 
and the jury should, if necessary, deliberate patiently 
and long on the issues which have been submitted to them. 


Phoenix Ins. Co. vs Moog, 1 South 108. 
81 Ala. 336 


The trial court may in its discretion caine the jury 
to reconsider the case if their decision is sO hasty as to 
indicate a flippant disregard of their duties. : 


i 
Urquhart vs Durham & S. C. R. Co., | 
72S. E. 630, 156 N. C. 581 | 


Val Decker Packing Co. vs Treon, — 
87 N. E. 2d 696, 701, 88 Ohio App. App. 479 


. Rismiller vs Dayton Power & Light Co. 
129 N. E. 2d 395 


Harper vs Abecrombe, 105 S. E. 749 


Bunten vs Danville, 24 S. E. 830, | 
93. Va.200, | 


The method in which the jury arrived at its verdict in 
such a hasty manner can be considered a misconduct of the 
jury. The term "misconduct of the jury" covers an inde- 
finite range of hapenings. : 

53 Am. Jur. 642 ! 

Any methods of arriving at a verdict except through the 
exercise of judgment in the weighing of the evidence con- 
stitutes such misconduct on the part of the jury as will 
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vitiate their verdict. 


Benjamin vs Helena Light & R. Co., 
79 Mont. 144, 255 Pac. 20 


Casstevens vs Texas and P. R. Co., 
119 Tex. 456, 32 S. W. 2d 637 


In view of the well settled law stated above and in keeping with the 
Fifth Amendment of the Constitution of the United States which prohibits 
the taking of property with due process of law or until "just compensa- 
tion” is paid, defendant requests that her motion for new trial or for 
judgment non abstanto verdicto be granted. 
Respectfully submitted, 
SCHNEIDER & GINSBERG 


By: /s/ Joseph H. Schneider 
Attorney for Defendant, Esther Eden, 
635 F St., N. W. 
ST. 3-1272 





[ Filed July 25, 1958] 
ORDER 

This matter having come on for hearing before the Court on the 
Defendant Esther Eden's Motion for a new Trial or in the Alternative 
a Judgment Non Abstanto Verdicto, filed by counsel for Defendant on 
July 3, 1958, concerning the condemnation of Lot 53, Square 935, in the 
District of Columbia, and the Court having heard oral arguments thereon 
of counsel for Defendant and Plaintiff respectively, and having con- 
sidered all of the Points and Authorities filed herein by counsel for the 
parties hereto, and being fully advised in the premises, it is by the 
Court this 25th day of July 1958, 

ORDERED, that the above Motion of Defendant Esther Eden for a 
New Trial or in the Alternative a Judgment Non Abstanto Verdicto, be 


and the same is hereby overruled. 


/s/ Charles F. McLaughlin 
United States District Judge 
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[Filed August 14, 1958] 1 


ORDER RATIFYING AND CONFIRMING VERDICT 
OF JURY AS TO LOTS 5, 6, 9, 10, 52, 53, 58, 61, 
and 62 IN SQUARE 935. 


Upon motion of plaintiff to ratify and confirm the Verdict and 
Award of the Jury returned herein on the 13th day of June, 1958 as to 
Lots 5, 6, 9, 10, 52, 53, 58, 61 and 62 in Square 935, and it appearing 
to the Court that no objections or exceptions have been taken to the 
Verdict and Award of the Jury as to the above-listed lots, 

It is, by the Court, this 14th day of August, 1958, 

ORDERED, That the said Verdict and Award of the Jury be, and 
the same is hereby, in all respects finally ratified and ‘confirmed as to 
Lots 5, 6, 9, 10, 52, 53, 58, 61, and 62 in Square 935. _ 


/s/ Luther Youngdahl 
U. S. District Judge 


[ Filed August 21, 1958] 
NOTICE OF APPEAL ! 

Notice is hereby giventhis _ day of August 1958, that Esther 
Eden hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 
26th day of June, 1958 in favor of District of Columbia and order over- 
ruling Motion for a New Trial or in the Alternative a Judgment Non 
Abstanto Verdicto entered on July 25, 1958, against said Esther Eden. 


| 
/s/ Joseph Schneider, Atty. for 
Defendant Esther Eden 

635 F St., N.W. | 


Chester H. Gray, Esq. 
Corporation Counsel, D. C. 


Stanley DeNeale, Esq. 
Assistant Corp. Counsel, D. C. 
Attorneys for Plaintiff, 
District Bldg. 
Washington 4, D. C. 
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STATEMENT OF THE QUESTION PRESENTED 


Should not the judgment in a condemnation case be affirmed 
in the absence of any demonstration in the record of plain error of 
law, misconduct, or grave error of fact indicating plain partiality or 


corruption ? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,736 


ESTHER EDEN, Appellant, 
V. ! 
DISTRICT OF COLUMBIA, Appellee, 


Appeal From The United States District Court 
. For The District Of Columbia 


BREF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 


This is an appeal from a judgment in condemnation proceed- 


ings in which land, described as all of lot 53 containing 654.5 square 
feet in square 935, owned by Esther Eden, c/o Sidney J. Brown, 
First National Realty Corporation, No. 2 Thomas Circle, Northwest, 
was taken by the District of Columbia, appellee herein, for school 
purposes (J. A. 8-10, 21). : ; 

. Pursuant to Title 16, Chapter 6, D. C. Code, 1951, the pro- 


ceedings were commenced by a complaint wherein it was alleged that 


the land in the northeast section of the District of Columbia was taken 
| 
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for school purposes (J. A. 1-2). Filed with the complaint was a 


ee Se 


declaration of taking which appellant’’Ao doubt inadvertently, o- 


ee 


mitted from the joint appendix, but which appears in the record at 
pages 7 and 8. anplisggA AGAR RgATed 
As provided by statute, l:hotice was served upon the owners 
and other persons: claiming mts Feb? in the H2bpe Kids involved 
(J.A. 3-4). Thereafter a jury was empanelled for the purpose of 
determining the-value ofthe réspestivd mterests lofspéersons concern- 
sidmtclod tO joims2iG esdT 10% 
ed in the land and premises involved. After an inspection of the land 
and premises and consideration of the testimony of witnesses on be- 
) SELI2994A HOW Waa 
half of the parties in interest, the jury on June 13, 1958, rendered 
verdict in the form of a report and award, which included damages in 
the amount of $8,000 for Ali of ‘savhilot 53 mecqdaxe-b35 (J. A. 7). 

». 2° : The court below: theneiver ed wndider cma sigmekt against 
the District of Columbia in the Hmio&rtSof the desicidiities Hérwéer Bie 
awards of the jury of compensatiowdinEthe depositsséf estimated eom- 
pensation’, including: a deficiency of $I5O Rix tot 59 5a Guard 035 tiere 
involvéd(J.A. ‘Q)x22 0: ceiieuus: cicmulod to taitteid edi yd sadat arw 

Appellant filed no objection or exception to*thé verdkee bf the 
-jary> ‘but she: did,on July3, 4958/58 dation tre Kew trial or, 


, ¢ 3 ae enReNp:, Vetoee fet pace vere ve Aey m=rey = ely 
-bouolis an. fo cr usisfv Joisgiqinogs 6 yd bsonermimos sisw egnipsso 
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> e. ad e 








in the alternative, for judgment notwithstanding the verdict (J.A. 10- 
11). That motion was, on July 14, 1958, denied (J. A. 20) and, on 
August 14, 1958, an order was entered ratifying and confirming the 
verdict and award of the jury (J.A. 21). Notice of appeal was filed 


on August 21, 1958 (J. A. 21). 


STATUTES INVOLVED : 
District of Columbia Code provisions: 
Section 16-601 (Mar. 3, 1901, 31 Stat. 1265, ch. 854, § 483; 

Mar. 1, 1929, 45 Stat. 1437, ch. 439): : 


| 

"Whenever land in the District is needed by 
the commissioners of the District for sites of 
schoolhouses * * * and the same can not be ac- 
quired by purchase from the owners thereof at 
a price satisfactory to the officers of said District 
authorized to negotiate for the same, application 
may be made to the District Court of the United 
States for the District of Columbia by petition in 
the name of said commissioners for the condem- 
nation of said land * * * and the ascertainment of 
its value." | 


Section 16-604 (Mar. 3, 1901, 31 Stat. 1265, ch. 854, § 485; 





Apr. 19, 1920, 41 Stat. 565, ch. 153; Mar. 1, 1929, 45 Stat. 1437, 
ch. 439): 3 


"The said court holding a District Court of the 
United States, shall thereupon cite all the owners 
and other persons interested to appear in said 
court, at a time to be fixed by the Roun s, |to answer 
said petition * * *," ! 





Section 16-605 (Mar. 3, 1901, ch. 854, § 485a, as added 
July 8, 1932, 47 Stat. 647, ch. 462): 


"The petitioners may file in a cause, with 
the petition or at any time before judgment, a 
declaration of taking, signed by the com- 
missioners, declaring that said lands are 
thereby taken for use of the District of Columbia. 
Said declaration of taking shall contain or have 
annexed thereto -- 


'(1) A statement of the authority under 
which and the public use for which the said 
lands are taken; 


'(2) A description of the lands taken suf- 
ficient for the identification thereof; 


(3) A statement of the estate or interest 
in said lands taken for said public use; 


(4) A plan showing the lands taken; 


(5) A statement of the sum of money es- 
timated by the commissioners to be just com- 
pensation for the land taken. " 


Section 16-607 (Mar. 3, 1901, 31 Stat. 1266, ch. 854, § 487; 
Apr. 19, 1920, 41 Stat. 566, ch. 153; Mar. 1, 1929, 45 Stat. 1438, 
ch. 439): 


"The said court shall hear and determine any 
objections or exceptions that may be filed to any 
appraisement of the jury and shall have the power 
to vacate and set any appraisement aside, in 
whole or in part, when satisfied that it is unjust 
or unreasonable * * *; And provided further, 
That the objections or exceptions to the appraise- 
ment shall be filed within twenty days after the 
return of the appraisement to the court * * *." 





Section 16-608 (Mar. 3, 1901, 31 Stat. 1266, ch. 854, § 488; 
Mar. 1, 1929, 45 Stat. 1438, ch. 439): ! 


"If the appraisement of the jury should 
not be objected to by the parties interested, 
it shall be confirmed by the court * * *." 


| 
| 
SUMMARY OF THE ARGUMENT _ 
The verdict and award of the jury, based, id it was, upon 
its view of the property and upon the testimony of exert witnesses, 
was neither inadequate nor unjust, and the order sgeiteiag and con- 


firming the same should not be disturbed. | 
| 
Since the record does not disclose any pl ain error of law 
or grave error of fact, the trial court did not abuse its discretion or 
| 


otherwise err when it denied the motion for a new trial. 


ARGUMENT 


The compensation awarded the appellant 


was neither inadequate nor was it unjust. 


As nearly as can be determined from appellant’ s brief, the 
substance of what she contends is that the award of suupenegy for 
her property is so inadequate and unjust as to require that it be set 
aside. Appellant, however, has referred the court to nothing in the 
record which supports this contention. : 


The brief, although complaining that the judgment is not 


supported by the evidence, contains no statement of the case with 








references to the joint appendix or to pertinent portions of the record 
not included therein. Specifically, appellant has not, by reference to 
any part of the record, identified the property involved; she has made 
no reference to the material se of the testimony and other 
evidence, and has not even mentioned the amount of the award. In 
short, appellant has completely ignored the requirements of Rules 
16 (a) and 17 (b) (5) of the Rules of this Court. 
It is true that appellant complains of the proceedings as a 
whole and that she has in this connection invited the Court to read 
the entire transcript of the proceedings below. But Rule 16 (a) of the 
Rules of this Court is not so easily satisfied. It requires, where a 
judgment is challenged as unsupported by the evidence, a sufficient 
recitation of all material portions of the testimony and other evidence 
to enable the Court to determine whether the judgment was plainly 
_ wrong or that it was without support in substantial evidence. 
Appellant says that it was impossible for the jury to render 
an adequate and just verdict because they deliberated only forty-five 
minutes in determining the value of the ten properties involved. 
Appellant does not support this assertion by reference to the record, 
but assuming its accuracy, from aught that appears in the record, 
the jury may have deliberated forty minutes in determining the value 


of her property and five minutes in determining the value of the nine 








remaining properties. Moreover, appellant completely ignores the 


fact that the jury's verdict was based in part upon personal know- 
ledge derived from an examination of the land and premises prior 

to hearing any of the testimony. It is, therefore, ee sami to be- 
lieve that when the jury commenced its deliberation, it was faced 
with no serious difficulty in arriving at its verdict. | 

In any event, neither the strength or weakness of the con- 
clusion of the jury is measurable by the duration of its deliberation. 
In fact, except where the law specifically prescribes the length of 
time a jury shall deliberate, a jury may render its verdict without 
retiring. See 89C.J.S., § 462 (c), p. 93. And see Beach v. 
Commonwealth (Ky.), 1952, 246 S. W. : 2a 587, 
where the jury deliberated from eight to ten minutes and such de- 
liberation was held not unreasonable or indicative of capriciousness 
by the jury. : 

Appellant says that the purpose of the court was to dispose 
of the case with utmost haste for the accommodation of two of the 
jurors. It is true that one of the jurors announced early in the trial 
that he had an engagement which would require him ls leave the city 
the following Saturday (Tr. 55), and that later another juror an- 


nounces that he desired to return to his business as quickly as 


possible (Tr. 202). Nowhere in the record, however, does it ap- 





pear that appellant objected to the continuance of the proceedings 
under such circumstances. On the contrary, appellant's counsel 
on two occasions indicated his satisfaction (Tr. 203, 319). 

What the court said in this connection when the matter was 
first brought to its attention was: 


"THE COURT: * * * If we cannot complete 
the case by tomorrow and it doesn't look like it, 
the Court will simply say to the juror he will 
have to be here Monday. This, of course, takes 
precedence over any engagement you had. You 
State that you had this engagement two years. 
The Court accepts that but it wasn't disclosed to 
the Court until this morning. [page 201] 


%« * * * 


“THE COURT: The court is very sorry, if it 
inconveniences anyone, but this is a Federal Court 
and you are jurors selected to do your duty. The 
Court trusts there will be no hardship. 


"A JUROR: It isn't my business. I gave it up 
to come down here. 


"THE COURT: I appreciate that, but this is 
the business of the Government. Jury duty is not 
a pleasure. It is something incident to good govern- 
ment. There are many countries in which there 
are no jurys. We are fortunate we do have a jury 
system. It imposes a burden on those selected 
but it is part of our form of government and we 
must undertake that burden if it becomes a bur- 
den. ***" [page 202] 


The foregoing expressions of the court, when considered 


3 with the fact that there is no showing that the jury misconducted 


itself in its deliberation or that it committed grave error of fact 


Ww eng 


y 


indicating plain partiality or corruption, make it crystal clear that 
appellant was not and could not have been prejudiced as she con- 
tends. 

Appellant asserts that the verdict of the ‘cry was contrary 
to the weight of the testimony, because the award for! her property 
was less than that which the Government deposited for " * * * each 
piece of property individually.'' Whatever the appellant intended 
the Court to understand from that statement, the fact established by 
the record is that the jury awarded $250 more for her property than 
the amount deposited by the Government as estimated compensation 


(J.A. 9). 
Many years ago, the Supreme Court of the United States 


said in Columbia Heights Realty Co. v. Rudolph, 1910, 217 U. S. 
547, 560, 54 L. Ed. 877: : 

''* * * The power of the court to review the 
award by such a jury must in the very nature of 
the matter be limited to plain errors of law, mis- 
conduct or grave error of fact indicating plain 
partiality or corruption. The jury saw and heard 
the witnesses; the court did not. The jury went 
upon and viewed the premises; the court did not. 
The duty to review did not involve mere error 
_in judgment as to the extent of enhancement in 
value, for the judgment of the jury manifestly 
rested upon much which could not be brought be- 
fore the court. The jury was expected to exercise 
its own judgment, derived from personal know- 
ledge from a view of the premises, as well as 
from the opinion evidence which might be: er 
before them. *** " ! 








As pointed out above, the appellant has referred to nothing 
in the record which even suggests that the award of the jury was 
without support in the evidence. 

Appellant contends finally that the "finding'’ made by the 
jury was contrary to the court’s instructions " * * * on the question 
of determining fair market value based upon the best land use value. " 
With respect to this contention, it is perhaps enough to say that 
appellant, for reasons best known to herself, has left the court to 
speculate concerning the merits of such contention. 

The inevitable conclusion which must follow a most casual 
examination of the record is that the award of the jury for appellant's 
property, lot 53 in square 935 (J.A. 7), was neither inadequate nor 
unjust. The jury was required to exercise its own judgment based 
upon personal knowledge obtained from a view of the premises as 
well as knowledge derived from the testimony of expert witnesses. 

In the absence of any showing that the jury acted recklessly or unjust- 
ly, it must be assumed that the jury properly performed its function. 


See Shoemaker v. United States, 1893, 147U. S. 282, 147 L. Ed.171; 


Concord Improvement Co. v. Reichelderfer et al., 62 App. D. C. 101, 


65 F. 2d 189. 
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